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JURISDICTION

Jurisdiction: This Court has jurisdiction pursuant to Utah Code Ann. 78A-3102(3)0)ISSUES PRESENTED FOR REVIEW
Appellant asserts the following issues:
Issue 1: First Issue: Is the District Court's final order which grants Summary
Judgment to Appellee Energy West (hereinafter "Energy West") and against Appellant
Nickerson Company (hereinafter "Nickerson") and denying Nickerson's Motion for
Summary Judgment against Energy West correct and proper.
Issue 2: Is the District Court's final order denying Nickerson's request to
repossess its personal property as it did not comply with 70A-2-401, Utah Code
Annotated, as amended, correct and proper.

Standard of Review
The issues of Unjust Enrichment/Quantum Meruit and Contract Implied in Law
claims are mixed questions of law and fact. In the case of Summary Judgment the party
against whom the judgment has been granted is entitled to have all facts presented and all
the inferences fairly arising there from considered in a light most favorable to him. Youns:
v. Texas Co., 331 P.2d 1099 (Utah 1958)
This is an appeal from the District Court's granting of summary judgment in
Energy West's favor and denying Nickerson's Motion for Summary Judgment. The Court
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of Appeals views the facts and all reasonable inferences drawn there from in the light
most favorable to Nickerson. Arnold Indus v Love, 63 P3d 721 (Utah 2002). The
determination of whether summary judgment is appropriate presents a question of law,
the Court of Appeals accords no deference to the District Court's decision and instead
reviews it for correctness. Hale v. Beckstead 74 P3d 628 (Utah 2003). The Court of
Appeals reviews the District Court's legal conclusions, including those of pure statutory
interpretation, for correctness, giving no deference to the District Court's legal
conclusions. Pixton vs. State Farm Mut. Auto. Ins. Co. , 809 P2d 746 (Utah Ct. App.
1991); Lieberv. ITT Hartford Ins. Or., Inc.. 15 P3d 1030 (Utah 2000).

Statutes, Ordinances, Rules and Regulations
The following are the Statutes, Ordinances, Rules and Regulations the Appellate
Court is asked to consider in this matter: 70A-2-401 Utah Code Annotated (A.2) and
Rule 56 of the Utah Rules of Civil Procedure. (A.3)

STATEMENT OF CASE
Nature of Case
This is an appeal from a final Summary Judgment Order of the Third Judicial
District Court of Salt Lake County, Salt Lake Department, Civil No. 060900169 and
entitled "Summary Judgment Order" and granted in favor of Energy West and denying
the Motion for Summary Judgment of Nickerson.
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Course of Proceedings
1. Nickerson filed the action in the District Court on January 6, 2006, naming
only defendant Weyher Construction Company (hereinafter "Wehyer"). (R. 1-3)
2. Nickerson filed an amended complaint on June 28, 2007, (R. 68-73) adding
Energy West as well as Genwal and Employers Mutual Casualty Company. Energy West
was served and filed its second amended answer and crossclaim on February 5, 2008. (R.
131-147) The answer of Energy West set froth the following affirmative defenses; (a)
payment, (b) express or implied release, (c) lack of privity, (d) indispensable parties, (e)
express contract between Nickerson and Defendant Wehyer, (f) Energy West does not
possess the subject property, (g) estoppel, (h) waiver, (i) breach of others, (j) hold
harmless agreement between energy West and Weyher, (k) breach of contract, (1)
Nickerson's delay, (m) failure to mitigate, (n) Nickerson own culpable conduct, and (o)
offset.
3. On April 24, 2008, Nickerson was granted Summary Judgment against
Weyher for the full amount of its claim, in the total amount of $98,135.79 . No appeal has
been taken from this judgment. (R. 153)
4. On October 23, 2008 Nickerson filed its motion for summary judgment
against Energy West. (R. 171-200; R. 285-288) On November 19, 2008 Energy West
replied to Nickerson's motion for summary judgment and filed its cross-motion for
summary judgment against Nickerson. (R. 202-284, R.290-298)
5. On January 22, 2009 the court heard oral arguments on the motions. (R. 302)
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Disposition in Lower Court
The District Court granted Energy West's Motion for summary judgment and
denied Nickerson's motion for summary judgment and an order was entered by the lower
court on February 19, 2009 from which this appeal is taken.

Factual Summary
1. Weyher is a Utah Limited Liability Company doing business in the State of
Utah and was hired as the General Contractor on a project referred to as the Water
Treatment Plant. (R. 238, para. 1-3; R 313, para. 3)
2. Energy West is a corporation authorized to do and is doing business in the
State of Utah (R. 172, para. 2)
3. Nickerson is a Utah Corporation in good standing doing business in the State
of Utah. (R 173, para. 4)
4. In April 2004, Energy West, Defendant Genwal Resources, Inc. and Castle
Valley Special Service District (hereinafter "CVSSD") entered into an agreement titled
Water Treatment Plant Agreement, Little Bear Spring, Huntington Canyon, concerning
the construction of an addition to CVSSD's water treatment plant (hereinafter "the
Project"). In July 2004, Energy West and Genwal agreed in writing to share the cost of
the project. (R.238, para. 1-2.; R.313, para. 1-2)
5. Weyher provided both a payment bond and a performance bond for the
Project, naming Energy West and Genwal as "Owner" pursuant to sections 14-1-18 and
19 of the Utah Code. Employers Mutual Insurance Company is the obligor on the bonds.
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(R. 238, para. 4; R 313, para. 4). Claim was made against the bonds but alleged to be
made untimely.
6. On or about May 26, 2004 Appellant submitted a bid to supply and install
certain pumps on the project which bid was accepted by Wehyer. The bid was subject to
approval by the project engineers. The engineers on the project were Bowen, Collins &
Associates and reported to Energy West and to CVSSD. (R. 239, para. 5-6; R. 173,)
7. The pumps that were supplied are specialty pumps that needed to be
manufactured out of state and shipped to the Nickerson for installation at the project site.
(R.239, para. 7; R.173, para. 6; R. 206; para. 6)
8. Nickerson and Weyher entered into an agreement for the purchase and
installation the subject pumps. The agreement defaulted due to nonpayment by the
Weyher. On August 5, 2004, Nickerson received from Weyher a purchase order for the
pumps. (R. 173-174, para. 7). The pumps were invoiced to Weyher. (R.32)
9. On or about May 4, 2005, Nickerson delivered the pumps and the pumps were
installed on the project and tested on the site. The pumps and their installation were
accepted by the project owner Energy West and/or CVSSD on August 23, 2005. (R. 314,
para. 8) The pumps have been installed and are working properly. There have been no
complaints or problems with either the pumps or their installation. The pumps have not
been returned to Nickerson. There is no express contract between Nickerson, Energy
West or CVSSD. (R. 239, para. 8; R. 261; R. 201, para. 12; R.174, para. 8).
10. Weyher was to pay for the services and merchandise provided by the
Nickerson. (R.174, para. 9, 12; R. 32)
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11. Energy West paid Weyher in full for the project under the terms of
documents entitled "Settlement Agreement" and dated February 7, 2006. (R. 239, para. 9;
R. 194-195; R 314, para. 9)
12. Weyher defaulted under the terms of the agreement between it and
Nickerson. Nickerson commenced suit to recover payment of the money due and owing.
On January 6, 2006 naming Weyher as the defendant. On June 28, 2007, Nickerson filed
an amended complaint adding Energy West, Genwal and Employers Mutual. (R. 1-2; R.
68-73)
13. Nickerson fully complied with the terms of the agreement between it and
Weyher and the Weyher failed to pay the sum due and owing to Nickerson. (R. 261)
Nickerson has not released any of its claims to the sums due and owing or to the right of
possession of the pumps. (R. 174, para. 11; R. 32)
14. Nickerson was granted judgment by the District Court, Salt Lake Department
against Weyher on April 20,2008 in the total sum of $98,135.79. (R. 153) This
judgment is still unpaid. Based upon information and belief, Weyher is now an insolvent
company.
15. Energy West and CVSSD knew of the problems between Weyher and
Nickerson and accepted the pumps with full knowledge of this pending dispute. (R. 194195)
16. These types of pumps are considered personal property. (R. 315)
17. There is no express contract between Energy West, Genwal Resources and/or
CVSSD with Nickerson. The only express contact is between Nickerson and Weyher.
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Summary of Argument
Nickerson is seeking to recover its property or the value of its property from
Energy West, as the owner of a project which pumps were supplied, under the theories of
Quantum Meriut/ Implied Contract and/or repossession of the subject pumps. It is
Nickerson's position that Energy West benefited unjustly from the actions of Nickerson
and acted together with the General Contractor, Weyher, on the project to deprive
Nickerson for payment for its pumps.
Argument
Issue 1
Unjust Enrichment/Implied Contract
A. "There are two branches of quantum merit: (1) contracts implied in law, also
know as quasi-contracts or unjust enrichment, which are not actions to enforce a contract
but are actually actions to require restitution; and (2) contracts implied in fact, which are
contract established by conduct." Knisht v Post. 748 P2d 1097, 1100 (Utah 1988)
"Unjust enrichment of a person occurs when he has or retains money or benefits
which injustice and equity belong to another" Commercial Fixtures & Furnishings, Inc.
vs. Adams 564 P2d 773, 776 (Utah 1977), (American Towers Owners Association, Inc.
vs. CCI Mechanical, Inc. 930 P2d 1182, 1192 (Utah 1996), Baueh v Parley, 184 P2d
335, 337 (Utah 1947), EPIC v. Salt Lake County. 167 P3d 1080, 1083 (Utah 2007).
As stated in Commercial Fixtures & Furnishings, Inc. vs Adams. 564 P2d 773,
774 "The mere fact that a third person benefits from a contract between two others does
not make such a third person liable in Quasi-contract, unjust enrichment, or restitution
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(citation omitted). There must be some misleading act, request for services, or the like to
support such an action."
The pumps until paid for are the personal property of Nickerson. The District
Court did rule that the pumps were the personal property of Nickerson. They have not
become fixtures. It is Nickerson's position that title will not passed to anyone until the
pumps are paid for in full. There is clearly a benefit conferred upon Energy West by
requesting, accepting, taking and using these pumps and then transferring the pumps to
CVSSD. This benefit is unjust. The actions between Weyher and Energy West allowed
Energy West to fulfill its contracts obligations with Weyher and CVSSD which conferred
a direct benefit to Energy West. It allowed Energy West to complete its contractual
obligations to CVSSD. Energy West settled with Weyher only after Nickerson had filed
its complaint against Weyher allowing it to complete its contractual obligations to
Weyher. Energy West (and CVSSD) knew of the existence of Nickerson both prior to
and after the "settlement agreement" and transfer of the pumps to CVSSD. Energy West
knew the pumps were not paid for, knew of the dispute between Nickerson and Wehyer
and chose to ignore the dispute or to resolve around it to the determent of Nickerson.
Energy West needed the pumps to fulfill all its other contractual obligations. For Energy
West to retain the benefit without payment of the value of the pumps would be unfair,
unjust and inequitable.
The "settlement agreement" specifically identifies Nickerson and its dispute with
Weyher. (R. 194-195)
It is understood that generally, "one must first exhaust his legal remedies before
he may recover on the basis of the equitable doctrine of quantum meruit." John Homes
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Constr. vs. R.A McKell 101 P3d 833, 837 (Utah App. 2004), quotine Knisht v PosL 748
P2d 1097, 1099 (Utah App. 1988). Nickerson received judgment against Weyher on
April 20,2008 and has attempted to use what remedies it has available to recover its
losses after it received its judgment. Claim on the bonds by Nickerson were made after
the judgment was rendered against Weyher and the dispute was resolved in Nickerson's
favor.
The above actions of Energy West also support liability in quasi contract or a
contract implied in fact. The underlying purpose of the remedy is to 'restore to a plaintiff
a benefit unjustly enjoyed by a defendant' American Towers Owners Assoc, v CCI
Mechanical 930 P2d 1182,1192 (Utah 1996).
B.

Nickerson has a valid existing judgment against the only person with

which it had an express contract. It appears the above actions by Energy West assisted
Weyher to deprive Nickerson of its property. There is no express contract between
Nickerson and Energy West and thus its recourse and only remedy is to seek recovery of
its property or payment of the value of the property from Energy West under the theory
of Quantum Merit/Implied Contract. It appears that recovery against Weyher is unlikely.
These pumps have not been paid for by any entity or person and have not been
returned in spite of repeated requests. The subject pumps were sold, installed and have
been accepted by all parties. There is no express contract between Nickerson and Energy
West which covers this subject matter. There is no bona fide purchaser or buyer in the
ordinary course of business of these pumps and they should be paid for or restored to
their rightful owner, Nickerson.
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Issue 2
Repossession of Pumps
Repossession of Pumps/Restitution
It is clear under the matter of Nickerson Pump & Machinery Co. vs. State Tax
Commission, 12 Utah 2d 30 (1961) and ruled by the District Court that these types of
pumps are considered personal property. (R. 315) These pumps have not been paid for
by any entity or person and have not been returned in spite of repeated requests. The
subject pumps were sold, installed and are working properly. Energy West turned over
possession of the pumps to CVSSD making it more difficult to seek return of Nickerson's
pumps. CVSSD that has the possession of the pumps. There is no bona fide purchaser or
buyer in the ordinary course of business of these pumps from Nickerson and they should
be returned and restored to their rightful owner.
The court on its own initiative raised the issue as to whether or not 70A-2-401
UCA (A.2) applied in this matter. This was not addressed or briefed by either party. The
court ruled that "unless otherwise explicitly agreed, title passes to the buyer at the time
and place at which the seller completes his performance with reference to the physical
delivery of goods. Title to the pumps passed to Energy West when the pumps were
delivered and installed at the project". (R.315).
This presupposes that there was a contract between Nickerson and Energy West
of which Energy West has argued does not exist. The only express contract was between
Nickerson and Wehyer. The express contract between Nickerson and Weyher states that
title does not pass until the pumps are paid for in full. It would seem that Energy West
must admit to an equitable contract between it and Nickerson for 70A-2-401 UCA to
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apply. If so, then Energy West should be held liable to pay for the pumps under the
above implied contract theories or it should return the pumps.
As part of the agreement between Nickerson and Weyher it was expressly agreed
that "ownership, title and right of unrestricted repossession of the below listed property,
shall remain with the Nickerson Co. Inc. until paid for in full". (R. 32). This seems to
make it clear that 70A-2-401 UCA should not apply. Nickerson has title and right to
possession as agreed.
Conclusion
Plaintiffs Motion for summary Judgment should be granted and Defendant
Energy West's Motion for Summary Judgment should be denied. Plaintiff should be
restored possession of the subject pumps or paid their fair market value. The defendants
should not be allowed to deprive the plaintiff of its property or the value thereof.
DATED: July 10, 2009.
///

W. jrfones
Attorney for Nickerson Company
Appellant
CERTIFICATE OF DELIVERY

I hereby certify that eight (8) copies of Appellant's Brief have been delivered to
the Utah Court of appeals and that two (2) copies of Appellant's brief have been
delivered to:
David C. Wright
175 South Main #1330
Salt Lake City, Utah 84111

jde W/Jones
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lOArl^Ol- Passing of title — Reservation for security -- Limited application of this section.
Each provision of this chapter with regard to the rights, obligations and remedies of the seller, the
buyer, purchasers or other third parties applies irrespective of title to the goods except where the
provision refers to such title. In so far as situations are not covered by the other provisions of this
chapter and matters concerning title become material the following rules apply:
(1) Title to goods cannot pass under a contract for sale prior to their identification to the contract
(Section 70A-2-501), and unless otherwise explicitly agreed the buyer acquires by their identification a
special property as limited by this act. Any retention or reservation by the seller of the title (property) in
goods shipped or delivered to the buyer is limited in effect to a reservation of a security interest. Subject
to these provisions and to the provisions of the chapter on Secured Transactions (Chapter 9a), title to
goods passes from the seller to the buyer in any manner and on any conditions explicitly agreed on by
the parties.
(2) Unless otherwise explicitly agreed, title passes to the buyer at the time and place at which the
seller completes his performance with reference to the physical delivery of the goods, despite any
reservation of a security interest and even though a document of title is to be delivered at a different time
or place; and in particular and despite any reservation of a security interest by the bill of lading:
(a) if the contract requires or authorizes the seller to send the goods to the buyer but does not require
him to deliver them at destination, title passes to the buyer at the time and place of shipment; but
(b) if the contract requires delivery at destination, title passes on tender there.
(3) Unless otherwise explicitly agreed where delivery is to be made without moving the goods:
(a) if the seller is to deliver a tangible document of title, title passes at the time when and the place
where he delivers such documents and if the seller is to deliver an electronic document of title, title
passes when the seller delivers the document; or
(b) if the goods are at the time of contracting already identified and no documents of title are to be
delivered, title passes at the time and place of contracting.
(4) A rejection or other refusal by the buyer to receive or retain the goods, whether or not justified, or
a justified revocation of acceptance revests title to the goods in the seller. Such revesting occurs by
operation of law and is not a "sale."

httD://le.utah.eov/UtahCode/eetCodeSection?mde=70A-?-4m
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Rule 5 6 . Summary judgment.
(a) For claimant. A party seeking to recover upon a claim, counterclaim or cross-claim or to obtain a declaratory judgment
may, at any time after the expiration of 20 days from the commencement of the action or after service of a motion for
summary judgment by the adverse party, move for summary judgment upon all or any part thereof.
(b) For defending party. A party against whom a claim, counterclaim, or cross-claim is asserted or a declaratory judgment is
sought, may, at any time, move for summary judgment as to all or any part thereof.
(c) Motion and proceedings thereon. The motion, memoranda and affidavits shall be in accordance with Rule 7. The
judgment sought shall be rendered if the pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of taw. A summary judgment, interlocutory in character, may be rendered on the issue of liability
alone although there is a genuine issue as to the amount of damages.
(d) Case not fully adjudicated on motion. If on motion under this rule judgment is not rendered upon the whole case or for
all the relief asked and a trial is necessary, the court at the hearing of the motion, by examining the pleadings and the
evidence before it and by interrogating counsel, shall if practicable ascertain what material facts exist without substantial
controversy and what material facts are actually and in good faith controverted. I t shall thereupon make an order specifying
the facts that appear without substantial controversy, including the extent to which the amount of damages or other relief is
not in controversy, and directing such further proceedings in the action as are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial shall be conducted accordingly.
(e) Form of affidavits; further testimony; defense required. Supporting and opposing affidavits shall be made on personal
knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an
affidavit shall be attached thereto or served therewith. The court may permit affidavits to be supplemented or opposed by
depositions, answers to interrogatories, or further affidavits. When a motion for summary judgment is made and supported
as provided in this rule, an adverse party may not rest upon the mere allegations or denials of the pleadings, but the
response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine
issue for trial. Summary judgment, if appropriate, shall be entered against a party failing to file such a response.
(f) When affidavits are unavailable. Should it appear from the affidavits of a party opposing the motion that the party cannot
for reasons stated present by affidavit facts essential to justify the party's opposition, the court may refuse the application
for judgment or may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be
had or may make such other order as is just.
(g) Affidavits made in bad faith. If any of the affidavits presented pursuant to this rule are presented in bad faith or solely
for the purpose of delay, the court shall forthwith order the party presenting them to pay to the other party the amount of
the reasonable expenses which the filing of the affidavits caused, including reasonable attorney's fees, and any offending
party or attorney may be adjudged guilty of contempt.

httD://www.utcourts.gov/resources/rules/urcp/urcD056.html
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FILES DISTRICT COURT
Third Judicial District

FEB 1 9 2009

'W2_

SALT LAKE COUNTjYi

By.

D^uty Clerk

David C. Wright - 5566
MABEY, WRIGHT & JAMES, PLLC
175 South Main, #1330
Salt Lake City, Utah 84111
Telephone: (801) 359-3663
Fax:(801)359-3673
Email: dwright@utahwater.com
Attorneys for Energy West Mining Co.

STATE OF UTAH
IN THE THIRD DISTRICT COURT OF SALT LAKE COUNTY

NICKERSON COMPANY.
SUMMARY JUDGMENT ORDER

Plaintiff,
vs.

WEYHER CONSTRUCTION CO., LLC,
ENERGY WEST MINING CO., GENWAL
RESOURCES, INC., and EMPLOYERS
MUTUAL CASUALTY CO.,
JOHN DOES 4 & 5,

Civil No. 060900169

Judge Anthony Quirm

Defendants.

Plaintiffs Motion for Summary Judgment and Energy West Mining Company's Crossmotion for Summary Judgment were heard on January 22, 2009. Plaintiff was represented by
Kyle W. Jones. Energy West was represented by David C. Wright.
The court read the parties' respective summary judgment memoranda and affidavits and
considered the argument of counsel.
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Nicker son Co. v. Weyher Constr., et al.
Civil No. 060900169
Summary Judgment Order

Pursuant to Rule 52 of the Utah Rules of Civil Procedure, the court shall "issue a brief
written statement of the ground for its decision on all motions granted under Rule[] . . . 56."
Utah R. Civ. P. 52(a). "[T]he purpose of rule 52 is to give the parties a written indication of the
court's reasoning." Smith v. Four Comers Mental Health Ctr., 70 P.3d 904, 910 (Utah 2003).
To comply with Rule 52, "the court need only include the basic essentials of the grounds upon
which it relies." See Schuurman v. Shingleton, 26 P.3d 227, 230 (Utah 2001). Accordingly, and
consistent with its ruling from the bench on January 6, 2009, the court makes the following
order:
UNDISPUTED FACTS

The court determines that the following facts are undisputed:
1.

In April of 2004, Energy West, defendant Genwal Resources, Inc. and Castle

Valley Special Service District (CVSSD) entered into an agreement titled Water Treatment Plant
Agreement—Little Bear Spring, Huntington Canyon, concerning the construction of an addition
to CVSSD's water treatment plant (the "Project").
2.

In July of 2004, Energy West and Genwal agreed in writing to share the cost of

the Project.
3.

Defendant Weyher Construction was hired as the general contractor for the

Project.
4.

Weyher provided both a Payment Bond and a Performance Bond for the Project,

naming Energy West and Genwal as "owner" pursuant to sections 14-1-18 and 19 of the Utah
Code. Employers Mutual Insurance Company is the obligor on the bonds.

458051v"i
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Nickerson CP- v- Weyher Constr., et al.
Civil No. 06P900169
Summary Judgment Order

5_

Weyher contracted with plaintiff to supply certain pumps and associated hardware

for installation at the Project.
6

On or about August 5, 2004, Nickerson received from Weyher a purchase order

for the punrps7_

The Nickerson pumps were delivered to and installed at the Project on May 4,

g.

Following completion, CVSSD accepted the Project in its entirety on August 23,

9_

Energy West paid Weyher in full for the Project.

10.

Nickerson filed this action on January 6, 2006, naming only Weyher.

ii.

Nickerson filed an Amended Complaint on June 28, 2007, adding Energy West,

2005.

2005.

Genwal and- Employers Mutual (although it never served Employers Mutual).
12.

Summary judgment (unopposed) was entered against Weyher for the full amount

of the claini> P^ us interest, on April 24, 2008, pursuant to the Court's April 3, 2008 Minute Entry.
SUMMARY JUDGMENT RULING

iga^ed on these undisputed facts., the court orders as follows as to each of the claims
against Energy West:
Unjust Enrichment:

Plaintiffs claim for unjust enrichment requires circumstances

under whi c n Energy West received and retained a benefit for which it has not paid. Unjust
enrichment *s

ar)

equitable remedy of restitution designed to restore to a plaintiff a benefit

unjustly enjoyed by a defendant.

45805ivi
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express contract covering the subject matter of the litigation. Having paid the full contract price
for the Project, which included the pumps supplied by plaintiff, Energy West has not received a
benefit without paying for it, and has not, therefore, been unjustly enriched. Furthermore, the
express contract between plaintiff and Weyher Construction concerning the pumps bars this
remedy against Energy West.
Accordingly, summary judgment is hereby granted in favor of Energy West on plaintiffs
claim for unjust enrichment.
Contract Implied in Law: A contract implied in law is one of two branches of the
larger equitable theory of quantum meruit. The elements and defenses are the same as for unjust
enrichment.
Accordingly, summary judgment is hereby granted in favor of Energy West on plaintiffs
claim for contract implied in law.
Repossession of the Pumps: The pumps delivered by plaintiff are persona] property.
Plaintiff retained no security interest in the pumps. Pursuant to Utah Code Ann. § 70A-2-401,
unless otherwise explicitly agreed, title passes to the buyer at the time and place at which the
seller completes his performance with reference to the physical delivery of goods. Title to the
pumps passed to Energy West when the pumps were delivered and installed at the Project.
Energy West later transferred the Project to CVSSD. As a result, Nickerson does not have title
to the pumps and is not entitled to repossession. In addition, Energy West does not possess the
pumps.

45805iv,

-4-

3:

Nickerson Co v Weyher Const?:, et al
Civil No. 060900169
Summary Judgment Order

Accordingly, summary judgment is hereby granted in favor of Energy West on plaintiffs
claim for repossession.
It is further ordered that plaintiffs motion for summary judgment is denied.
February / ? , 2009.
B Y THE

C®

Approved as to Form:

Kyle W. Jones
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I certify that on January

2009, a copy of the foregoing Summary Judgment Order

was delivered to the following by:
[X] Hand Delivery
[ ] Facsimile
[ ] U.S. Mail, postage prepaid
[ ] Federal Express
[ ] Certified Mail, Receipt No.

, return receipt requested

[ ] Email/Electronic Delivery
Kyle W. Jones
420 East South Temple, #470
Salt Lake City, Utah 84111
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